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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ROBERT J. GRANDE,
Plaintiff,

V.
CAUSE NO. IP00-378-C H/G
ALLISON ENGINE COMPANY, ALLISON
ENGINE COMPANY FLEXIBLE SPENDING
ACCOUNT PLAN, and ALLISON ENGINE
COMPANY RETIREE MEDICAL PROGRAM,

N N N N N N N N N N N N

Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiff Robert Grande has sued his former employer and two of its employee benefit plans.
Granderetired from Allison Engine Company on November 1, 1998, after 43 years of employment with
Allison anditspredecessors. Proceeding without alawyer, Grande assertstwo distinct clamsin this case.
Firgt, he seeksto recover $628.88, which was the baanceleft in hisflexible spending account for health
care costsfor calendar year 1998. Second, he seeksto recelve an additional cash retirement benefit of
$70 per month for himsdlf and $70 per month for hiswife for the rest of their lives. The action wastried
to the court on June 16, 2000. Thisentry setsforth the court’ sfindings of fact and conclusions of law

pursuant to Fed. R. Civ. P. 52. Asexplained below, Grande prevails on thefirst claim but not the second.



Procedural Background

Grandeorigindly filed thisactionin the Marion County Small Claims Court on February 17, 2000.
The dtate court issued a summons setting a hearing for March 2, 2000, and that notice was served on

defendant on February 18, 2000. The named defendant was Allison Engine Company.

OnMarch 2, 2000, Allison removed thisaction to thiscourt because Grande' s claims arise under
the Employee Retirement Income Security Act, 29 U.S.C. 8 1001 et seq. (ERISA). Allisonfileditsnotice
of removal in thiscourt at 1:50 p.m. At an unknown time on March 2, 2000, the state court issued a
default judgment infavor of plaintiff for $2,728.88, which wasthe amount of Grande' sclaim. Alsoat an
unknown time on March 2, 2000, Allison filed in the state court its notice that it had filed a notice of

removal in federa court.

Over itshrief lifepan, this case has presented two potentidly difficult procedura problems. Both
have been resolved by the reasonable cooperation and agreement of the parties so asto avoid erileand

expensive procedural disputesin a case involving relatively modest stakes.

Firgt, plaintiff Grande agreed to Allison’ smotion to vacate the state court’ sdefault judgment, thus
avoiding asomewhat metaphysical inquiry asto whether the state court still had jurisdiction of theaction

at the exact moment on March 2, 2000, when it issued its judgment.



Second, Grande sued Allison Engine Company rather than the two employee benefit plans, which
would bethe proper defendantsinaclaim for benefitsunder ERISA. With the consent of Allison and both
plans, the two plans were added as defendants on the morning of trial, and the complaint is deemed
amended to name as defendants the Allison Engine Company Flexible Spending Account Plan and the
Allison Engine Company Retiree Medical Program. With thoseissues resolved, the court turnsto the

merits of Grande' s two claims.

Flexible Spending Account Claim

Allison established aflexible spending account plan to help employees pay for health care expenses
not covered by primary hedlth insurance coverage. Under the plan, an employee may request the employer
to withhold aspecified amount of money from hiswages or sdary during acalendar year. The money goes
into an account from which the employee may bereimbursed for digible heath care expenses. Eligible
expenses are those not covered by other health insurance or government programs—in other words, the
employee' s out-of-pocket expenses for hedth care. After the employee hasincurred eligible expenses,
he may submit aclam for rembursement to the plan adminigtrator, up to the limit of the fundsthe employee

set aside in the account for that year.

Federal tax law providesthe incentive to route such funds through this separate account and the
extralayer of adminigtration. The fundswithheld from the employee’ swages or sdary are excluded from
taxableincome. That alowstheemployeeto pay for health care expenseswith pre-tax dollars. Inreturn

for this benefit, the employee must put up with the extra paperwork involved in administration of the



program. In addition, asacondition for thefavorabletax treetment, the plan hasa*“useit or loseit” festure.
Unused fundsin an employee saccount at the end of the year areforfeited totheplan. This“useit or lose
it” feature givesthe employee astrong incentive to estimate accurately and conservatively the eligible

expenses he and his family will incur in the coming calendar year.

Only €eligible expenses incurred during the relevant calendar year may be reimbursed. One
elementary issuein the administration of such plans, therefore, isjust when an expenseis*incurred” for
purposes of theplan. Defendants agreethat theterm “incurred” isambiguous. It hasat least three different
meanings. It could refer to: (a) thetimethe hedlth careisactualy provided to the patient; or (b) thetime

the provider issues ahill; or (c) the time the bill is actually paid. There may be additional possibilities.

Thefactsconcerning Grande' sclam arestraightforward. For caendar year 1995, Grande chose
to have $400 set aside in his flexible spending account. For calendar year 1996, he chose to have $500
set aside, and for calendar year 1997, he choseto have $528 set aside. For 1998, Grande increased the

amount of the account to $2,160. He made that el ection on November 6, 1997. See Ex. 7.

In October 1997, Grande’ swife had received dental care that involved replacement of atooth.
Thecareinvolved expenses of morethan $1,800. See Ex. 9. Grande made some paymentsduring 1997
for that care. On January 5, 1998, Grande paid $1,262 for the care. That payment isthe center of this

dispute.



Grande submitted the claim for reimbursement from his 1998 flexible spending account. Theplan
adminigtrator rejected the claim. The sole reason for rgjecting the claim was that the expenses had been
“incurred” in 1997, not in 1998, so that they could not be reimbursed from Grande' s 1998 account.* The
plan continuesto adhereto that view. Grande arguesthat he incurred the expenses during 1998 because

that is when he paid them.

Remarkably, the plan documentsin therecord do not answer the e ementary question asto when
expenses are “incurred” for purposes of the plan. Exhibit 1 is abrochure given to Grande and other
participants. Under the heading “What kind of claimscan | submit?,” the brochure sates. “ Only clamsfor
expensesincurred during Allison Engine Company’ s plan year may be submitted for reimbursement.

Claims for the current plan year must be submitted by March 31 of the year following the plan year.”

In apassage that Grande relies upon, Exhibit 1 aso contains the following paragraph in answer to

the same question:

Eligible hedlth care expenses are, in most cases, those which would qualify as deductions
on your Federa Income Tax. For example, medical, dental, vision and hearing care
expensesquaify asdo prescription drugs. Thelnternd Revenue Service sPublication 502
givesagood overal presentation of which types of expenses aredeductible dthough, in
certain instances, other IRS regulations govern the eligibility of expenses for
reimbursements.

Ex. 1. Grande checked IRS Publication 502, which providesinformation about itemized deductionsfor

medica and dental expenses. Page 2 of the 1998 publication addresses the question: “What Expenses

!Grande completely used up the $528 he set aside in his flexible spending account for 1997.
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CanYoulncludeThisYear?” Theanswer: “Y oucaninclude only the medical and dental expensesyou
paid this year, regardless of when the services were provided.” Ex. 19 (emphasis added). The
publication explains further the timing rules for payments by check (the day the check is mailed or

delivered), by a bank’s “pay-by-phone” service, and by credit card.

Other plan documentsin the record contain ample warnings that expenses must be “incurred”
during the relevant plan year. However, none of those additional documents offer any guidance for
choosing among the different meanings of “incurred.” See Ex. 2 & 3. The documents also warn
participantsof the“useit or loseit” feature and State that forfeited plan balances at theend of theyear are

used to offset the expenses of plan administration.?

Grande' s positionis straightforward. The only guidance from plan documents asto when an
expenseis“incurred” isthereferenceto IRS Publication 502. Publication 502 plainly adoptsa*“cash” rule
rather than an “accrual” rule, at least for purposes of deductions from federal incometax. Under the
principles spelled out clearly in Publication 502, Grande would have been entitled to deduct the denta
expensesonly for thetax year inwhich he paid them. Inlight of the referenceto Publication 502, at |east
inthe absence of any clearer guidance from the plan, he could reasonably assumethat the sameruleswould

apply to his flexible spending account.

“The parties presented some conflicting and vague evidence at trial asto whether forfeited plan
bal ances benefit the plan’ s third party administrator, the employer who created the plan, or both. The
answer to that question is not material to Grande's claim.
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Inaddition, the pattern of Grande’ sannual choicesof amountsto deduct, thetiming of hiswife's
denta services(principally in October 1997), and hisdecisonto quadruplehiswithholding for 1998 (which
he made on November 6, 1997) support the inference that Grande relied upon the reference to Publication
502 and expected that his January 1998 payment for servicesrendered in October 1997 would bedligible

for reimbursement from his 1998 account.

The plan’ spositionisthat Treasury Regulations require the opposite answer. Theplanrelieson
questions and answersthat are published as part of proposed section 1.125-2 of the Treasury Regulations.
See 54 Fed. Reg. 9460 (1989); amended by 62 Fed. Reg. 60196 (1997), 63 Fed. Reg. 8528 (1998),
and 65 Fed. Reg. 15587 (2000). Question 7 asksbroadly: “How do the rules governing the tax-favored
treatment of employer-provided benefits gpply to plansthat are flexible spending arrangements?’ Part (b)
of theanswer islabeled” Specia requirements” Part (b)(6) finally gives an answer to the question at issue
here:

(6) Clamsincurred. Medical expensesreimbursed under ahedth FSA [flexible spending

account] must be incurred during the participant’ s period of coverage under the FSA.

Expensesaretreated as having been incurred when the participant is provided with the

medical carethat givesriseto the medical expenses, and not when the participant is

formally billed or charged for, or pays for the medical care.
54 Fed. Reg. 9460, 9504 (1989). Thisbrief entry appearson the 45th page of fine print of the (merely
proposed) regulation, and on the 228th screen of adocument that takes up 233 screensin the Westlaw

format. Theplanreiesonthisprovisonintheregulationsto deny Grande sclam. Theplan doesnot dam

that any of the documents provided to Grande or other plan participants provide any guidance on this



question of great practical importanceto them. Theplan only pointsout feebly that the brochuressuch as

Exhibit 1 refers generally to “other IRS regulations.”

In response to the court’ s questions about how a participant might be expected to figure out which
meaning of theambiguousterm “incurred” applies here, the plan doesnot suggest that participantscan
reasonably be expected to find their way to subpart (b)(6) of the answer to Question 7 on the 45th page
of the Federa Register publication of proposed Treasury Regulation section 1.125-2. The plan suggests,
however, that aparticipant in Grande s position could have cdled the plan administrator for advice. There
isno evidence, however, showing that that approach would even have been likely to produce an accurate

answer.

Even if the plan had been able to provide accurate information over the telephone about the

contents of proposed section 1.125-2 and its questionsand answers, Grandewould gill be entitled to relief.

Theprincipd legd doctrinethat governs hereisthat thewritten documents given to plan participants
generadly control theissue of benefits. See, e.g., Mathewsv. SearsPension Plan, 144 F.3d 461, 465-66
(7th Cir. 1998) (comparing ERISA law and contract law, and explaining that plan summary generaly
controlsin case of conflict with plan itsdf). The record here does not contain detailed plan documents, so
the court bases its decision on the documents in the record that were given to participants. Those
documents do not answer the critical question. Asagenera rule in ERISA cases, ambiguities are
interpreted in favor of the beneficiary. See, e.g., Phillipsv. Lincoln National Life Ins. Co., 978 F.2d

302, 308-14 (7th Cir. 1992). Courts must interpret the terms of an ERISA policy in an ordinary and
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popular sense aswould a person of averageintelligence and experience. 1d. a 308, citing Hammond v.
Fidelity & Guaranty Life Ins. Co., 965 F.2d 428, 430 (7th Cir. 1992); accord, McNeilly v. Bankers
United Life Assur. Co., 999 F.2d 1199, 1201 (7th Cir.1993).

Thereisno claim herethat the plan documentsgivethe plan administrator discretion to interpret ambiguous
termsintheplan. Cf. Herzberger v. Sandard Ins. Co., 205 F.3d 327, 331-32 (7th Cir. 2000) (holding

that grant of discretion must be explicit).

With aflexible spending account plan, the reasonsto interpret ambiguitiesin favor of the participant
are as powerful asone could expect to find. Grandeisnot seeking an insurance benefit. Heisseeking the
return of hisownmoney! Hehasaready paid for thedental carehimself. All he seekshereisthe money
left in hisown account, withheld from hisown paychecks. Heisentitled to that money here becausethe

plan documents in the record do not impose the limited meaning of “incurred” argued by the plan.

Grandeisentitled to the money for another independent reason —estoppel. Estoppel isof course
difficult to establisn in ERISA cases. See Sandstromv. Cultor Food Science, Inc., 214 F.3d 795, 797
(7th Cir. 2000) (“Likewise, statementsor conduct by bureaucratsimplementing aplan do not estop the
employer to enforce the plan’ swritten terms, and although we have not barred the door we have madeit
clear that only extremecircumstances (not yet seen) justify estoppel.”). FHexible spending accountsprovide
ascompelling acasefor estoppel as can beimagined. Thisisnot acaseinvolving an attempt to expand
coverage based on ord modificationsthat might threaten the solvency of aplan, whichisthemost powerful
rationalefor limiting estoppel inthe ERISA context. See, e.g., Mathews, 144 F.3d at 465. Again, this

caseisabout Grande' sown money. Hesmply wantsit back. Heisnot seeking to have the plan pay for
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carethat isnot covered. Hejust wantsto be ableto use all the fundsthat he earned and that he chose to

set aside in his account, based on the (inadequate) information and assurances provided by the plan.

The sequence of events here— Grande chose how much he wanted deducted from his paycheck
for the plan after hiswife had aready received the care in question — certainly raises the prospect of
potential manipulation by a plan participant. Because Grande already knew he and hiswife would be
paying significant health care expenses, hiselection for 1998 did not involve the degree of uncertainty that
the IRS (proposed) regulations provide should be required for the participant. With documents as
ambiguousasthoseinthisrecord, however, thereisaso potentia for manipulation by aplan administrator,
who failsto provide clear guidance to participants on an important practical issue, and who then hangson
to money paid into the plan by aparticipant who reasonably relied on the information that was provided.
In short, theresponseto any concern about possible manipulationisfor plan adminigtratorsto provide clear

guidance on this elementary practical issue.

Il. Retirement Medical Benefits

Grande ssecond claim isagaingt the Allison Engine Company Retiree Medica Program. After a
retireeiseligiblefor Medicare benefits, the company’ s plan anticipatesthat Medicare will provide primary
hedlth insurance coverage. The company’ splan aso providesasubsidy for so-caled “Medigap” coverage.
The record does not contain detailed plan documents. Again the court addresses only those documents

in the record, which consist of brochures provided to Grande and other retirees.
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One brochure stated:

The Company will provide asubsidy to you and your spouseif you are married to assst
inthe purchase of private medigap insurance, or to pay premiumsin the Medicare Choice
plans being established around the country. The subsidy intoday’s dollarsis $70 per
month per person, or $140 per month per couple. Thisamount isreviewed periodically.

Ex. 13.

Another brochure stated: “The Company providesa$70 monthly subsidy for you and $70 for your
spouse to purchase a supplemental insurance policy to cover expenses not covered by Medicare. The
amount and structure of thissubsidy will be eva uated annudly to determine the need for modification.” EX.
14. The same brochure states. “The Company will provide a special subsidy designed to help you
purchasea“Medigap” plan, asupplementa insurance plan designed to help pay for medica expenses not
covered by Medicare.” In aportion entitled “How the Subsidy Works,” the brochure states further:

When you become digible for Medicare, the Company will provide you and your spouse

with a$70 monthly subsidy each. The subsidy isdesignedto be sufficient to purchasea

medium-priced supplementa Medicareinsurance plan; priceswerebased onthe estimated

cost in 1998 of Medigap plans offered by the AARP Prudential in Indiana. Allison’s

Board of Directorswill review the amount and structure of this benefit each year to

determine if modifications are necessary dueto factorsincluding inflation, legidative
changes, or changes in the marketplace.

Ex. 14.

Grande contends the $70 per person per month subsidy is not subject to any restrictions. He

contendsthat he and hiswife are entitled to receivethat additional cash to use asthey wish. Theplan
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denied hisrequest for payment of this amount because he had not shown that he had purchased the kind
of insurance plan that would be covered. Allison’ sbenefitsadministrator described the benefitin aJanuary
28, 1999, |etter to Grande describing the whole array of retirement benefits: “To participate in the
Medicare Reimbursement Supplement Insurance program, reimbursements from the plan are restricted to
Medi-gap or Medi-care choice premiums only. Reimbursement for deductibles, co-pays, co-insurance,
or employee contributionsfrom other employer plansare not digible expensesto participateintheplan.”

Ex. 15.

Thebrochures provided to Grande do not say in so many wordsthat the subsidy isavailable only
to reimburse paymentstheretiree actualy has madefor aMedigap insurancepolicy. Thebrochuresaso
do not state specifically that theretiree must enroll in the plan or must submit proof of paymentsfor an

eligible policy.

Nevertheless, the documents in this record cannot reasonably be interpreted as providing an
unrestricted $70 per person per month addition to Grande’ sregular retirement benefits. The repeated
references to a subsidy for Medigap insurance policies clearly indicate the benefit is not merely an

unrestricted addition or gift, but isinstead intended for a specific purpose.

Grande apparently does not need aMedigap policy because of benefits available to him under a

benefit program dating from the yearswhen he was employed be General Motors Corporation, which

previoudy owned the Allison facility where Grandeworked. Therecord isnot entirdly clear on this point,
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but Grande apparently wantsto usethe* subsidy” to pay hisshare of expensesunder that plan. Hebdieves

itisnot fair for the program to be limited asit is.

Fair or not, however, an employer who establishes aplan isfreeto impose limitations such asthis.
Allison could decide to subsidize some kinds of supplemental health insurance coverage but not others.
Although the documentsin thisrecord do not spell out thelimitsas clearly asthey might, they show with
aufficient clarity that Grandeis not entitled to that additional benefit because he has not purchased the type

of health insurance policy covered by the plan.

Conclusion

For the reasons set forth above, the court will enter judgment in favor of Grande and against the
Allison Engine Company Flexible Spending Account Plan for the sum of $628.88, and will dismiss
Grande sother claimswith prejudice. Inlight of the mixed results, each party shall bear hisor itsown

COsts.

Date: August 4, 2000

DAVID F. HAMILTON, JUDGE
United States District Court
Southern District of Indiana

Copiesto:

Robert J. Grande

4934 West 15th Street

Speedway, IN 46224-6506

Sandra Blevins
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